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HONORABLE BARBARA J. ROTHSTEIN

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

IN RE: PHENYLPROPANOLAMINE (PPA) NO. MDL NO. 1407
PRODUCTS LIABILITY LITIGATION,
Declaration of Attorney C. Crews
This document relates to: Townsend in Support of Plaintiffs’
Motion To Require Chattem, Inc. to
Fund an Initial Settlement Trust

C. Crews Townsend declares as follows:

1. I am an attorney duly admitted to practice law in the State of Tennessee, and [
affirm that 1 have personal knowledge of the matters testified to herein and that the following
are true to the best of my knowledge, information, and belief.

2. I am a member of the Bar of the State of Tennessee, and I am an attorney at the
firm of Miller & Martin PLLC, which represents Chattem, Inc. in pending lawsuits brought in
MDL Docket No. 1407 In re: Phenylpropanolamine (PPA) Products Liability Litigation who
are subject to this motion.

3. 1 submit this Declaration in support of Plaintiffs’ Motion to Require Chattem,

Inc. to Fund an Initial Settlement Trust submitted contemporaneously herewith.

Declaration of Attorney C. Crews Townsend in Support of Plaintiffs’ SEEGER WEISS LLP

Motion To Require Chattem, Inc. te Fund an Initial Settlement Trust Christopher A. Seeger
(MDL NO. 1407) , One William Street

New York, NY 10004
212-584-0700
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4, Attached hereto as Exhibit A is a true and correct copy of the Settlement
Agreement between Chattemn, Inc. and Admiral Insurance Co. dated December 30, 2003.

5. Attached hereto as Exhibit B 1s a true and correct copy of the Memorandum of
Understanding between Chattem, Inc. and General Star Indemnity Company dated November
13, 2003.

6. Attached hereto as Exhibit C is a true and correct copy of the Memorandum of
Understanding between Chattem, Inc. and Kemper Indemnity Insurance Company dated
December 18, 2003,

7. Aftached hereto as collective Exhibit D is selected pages from Kemper’s
website and a June 6, 2003 article from Chicagobusiness.com.

8. Attached hereto as Exhibit E is the proposed Initial Settlement Trust among
Chattem, Inc. as Settlor and AmSouth Bank, as Trustee.

I declarc under penalty of perjury that the foregoing is true and correct.

Car.

C. CREWS TOWNSEND

Executed on this / 3gﬁ‘day of April, 2004.

Declaration of Attorney C. Crews Townsend in Support of Plaintiffs’ SEEGER WEISS L1
Motion To Require Chattem, Inc. to Fund an Initial Settlement Trust Christopher A. Seeger
(MDL NO. 1407) One William Street

New York, NY 106004
212-584-0700
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SETTLEMENT AGREEMENT
THIS AGREEMENT (“Agreement™) made on this %y of M._, 2003 by and
between Chattern, Inc. (“Chattern”) and its directors, officers, shareholders, agents, employees,
assigns and persons and entities acting through, under or on behalf of any of them and any and
all persons or entities named as insureds or alleged to be an insured, and Admiral Insurance
Company (“Admiral”} and its directors, officers, sharcholders, agents and employees and
persons and entities acting through, under or on behalf of any of them.

WHEREAS, Admiral issued Commercial Liability Policy No. A98AG05748 (1998
Policy”) and Commercial Liability Policy No. A99AGO07865 (the “1999 Policy™), including the
Supplemental Extended Reporting Period pertaining to the 1999 Policy (the 1998 Policy, 1999
Policy and the Supplemental Extended Reporting Period collectively are referred to as the
“Policies” ); and

WHEREAS, Chattem has asserted that Admiral is responsible to pay and indemnify
Chattem (the “Coverage Claim”) pursuant to the Policies for certain claims in which third-parties
assert that they have suffered injury as a result of their ingestion of Chattem’s Dexatrim product
(“Dexatrim Claims™); and

WHEREAS, there is a dispute between Chattem and Admiral with respect to the nature
and extent of the obligations of Admiral under the Policies to defend and indemnify Chattem
with respect to the Dexatrim Claims; and

WHEREAS, the Coverage Claim is a subject of pending litigation involving Chattem
and Admiral in an action entitled Kemper Indemnity Ins. Co. v. Chattem, Inc.. et al., United
States District Court, Bastern District at Tennessee at Chattanooga, No. 1:03-CV264 (hereinafter
“Pending Litigation™); and

WHEREAS, other insurers of Chattem are parties in the Pending Litigation and have
asserted or may assert claims sounding in tort, contribution, indemnity and/or equitable
subrogation among themselves and against Admiral with respect to the Dexatrim Claims; and

WHEREAS, the parties believe that it is in their mutual interest to reach an amicable
resolution with respect to all doubtful and disputed claims for which there are bona fide issues in
controversy, including but not limited to the Coverage Claim and claims related to Dexatrim and
the issues raised in the Pending Litigation, without admission or adjudication of any issue of fact
or law, and to resolve all past, present or future disputes relating to any of the obligations of
Admiral to Chattem under the Policies.

NOW, THEREFORE, in consideration of the mutyal promises contained herein and
other good and valuable consideration, Chattem and Admiral hereby agree as follows:

1. In full and final settlement of the Coverage Claim, Admiral will pay Chattem
$2,085,000.00 which is intended to represent (i) the total available settlement funds for
tke Supplemental Extended Reporting Period referred to above ($885,000.00) as well as
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(ii) the total reserves established and maintained by Admiral in connection with the
Policies referenced above ($1,200,000.00) for the settlement and resolution of individual
claims asserted against Chattem in the underlying tort litigation, which may include the
payment of any and all reasonable costs of defense which may be incurred by Chattem
from December 6, 2003 forward. In no event, however, shall Admiral be liable for the
payment of any attorneys fees or costs after December 5, 2003, Such payment shall be
made by wire transfer on five business days’ notice from Chattem as required to fund the
global settlement and/or individual settlements of the Dexatrim claims against Chattem.
The payment shall be paid to Chattem no later than December 31, 2003 and shall be paid
into dedicated accounts as follows, which are designated for the settlement of individual
claims or for funding of the global settlement: 1) $1,200,000.00 to Account #0034195173;
Admiral Insurance Settlement Account for Chattem Inc’s PPA, Product Liability Cases,
Claims Reported Prior to 5/31/01; and ii) $885,000.00 to Account #0034195181; Admiral
Insurance Settlement Account for Chattem, Inc’s PPA, Product Liability Cases, Claims
Reported After 5/31/01.

. Chattem does hereby forever fully and completely covenant not to sue for, and fully and

completely releases Admiral from any and all claims and/or liability under the Policies
for any and all claims, demands, rights, causes of action or liabilities arising out of any
past, present or future claim which it has or may have, now or in the future, known or
unknown, for damages and costs of any kind, including punitive or other legal, statutory,
common law, extra-contractual, and/or equitable relief, or for costs and expenses arising
from or related to any and all claims whether past, present or future and which directly or
indirectly relate to the Policies, including any and all claims of Chattem for
reimbursement under the Policies and/or for a defense and/or the payment of reasonable
attorneys foes and defense costs under the Policies or in any way related to the handling
of and/or negotiation of Chattem’s claim against Admiral.

. Chattem will DEFEND AND INDEMNIFY Admiral against any and all suits and/or

claims which have been made or which could be made in the future by General Star
Indemnity Company, Kemper Indemnity Insurance Company and/or Interstate Fire &
Casualty Company that allege that Admiral improperly negotiated and/or settled
Chattem’s claims, if any, against Admiral. Further, Chattem, will DEFEND AND
INDEMNIFY Admiral against any and all claims and/or suits by any person or entity
claiming by, through, under or on behalf of any of the referenced Admiral Policies, and
further with respect to any claims attempting to oblige Admiral for the future payment of
attorneys fees and/or reasonable cosis of defense in any manner inconsistent with this
Agreement,

This indemnity provision does not apply to 1) any claims asserted in connection with the
1998 Policy, and 2) direct actions brought by or on behalf of individual claimants in the
Dexatrim tort litigation.

Should a claim be made against Admira] for any obligation recited in this paragraph 3,
Admiral agrees to so notify Chattem. Admiral acknowledges that Chattem has the right

2

13



il

to compromise and settle such claim(s) as Chattem deems appropriate, at Chattem’s sole
cost and expense,

- Admiral is responsible for all fees, costs and expenses it has incurred on its behalf only,

or may in the future incur on its behalf only, in connection with the litigation captioned
Kemper Indemnity Ins. Co. v. Chattem, Inc., et al., Docket No. 1:03-CV-264 (E.D,
Tenn.), including the claims potentially to be asserted by Interstate Fire & Casualty
Company.

. Notwithstanding the agreements contained within paragraph 4 above, Admiral agrees to

reasonably cooperate, at its own expense, with Chattem and its attorneys in its defense of
the claim referenced in paragraph 4 above, including reasonably making its underwriters
and claims representatives available for interviews and/or depositions, and providing to
Chattem the non-privileged portions of its claims and underwriting files pertaining to the
Policies, including any and all materials concerning phenylpropanolamine. Chattem
acknowledges and agrees that all of Admiral’s obligations and/or duties with respect to
defense or indemmification of claims against Chattem are as of December 5, 2003 and by
the payment of the settlement funds referenced above legally concluded and ended,
however, Admiral reserves the right, at its sole discretion and cost, to participate and
cooperate with Chattem and Chattern’s attorneys in the evaluation and settlement of the
individual claims brought against Chattem. Chattem agrees and covenants that the
settlement funds referenced above shall be used solely to negotiate and settle individual
tort claims against Chattem in connection with the underlying Dexatrim litigation
pending against it.

. Admiral covenants not to sue Chattem, Chattem’s insurers or any other entity to recover

the payment set forth in paragraph 1 above, or any other cosis or expenses incurred by
Admiral in connection with the Dexatrim claims against Chattem.

- Admiral 15 responsible for the payment of all reasonable costs of defense incurred by or

on behalf of Chattem for Dexatrim claims covered under the Policies up through and
including December 5, 2003, Admiral will reasonably cooperate with Chattem’s
Dexatrim litigation defense counsel (Miller & Martin) to cffectuate the efficient
conclusion of Admiral’s defense obligations and to timely and efficiently support any
substitution of counsel. Chatiem acknowledges that the advancement of the monies
referenced above toward the settlement of the underlying Dexatrim tort claims pending
against it terminates any further or continuing obligation for Admiral in connection with
the payment of reasonable atforneys fees and costs of defense, and Chattem
acknowledges its responsibility for the payment of its attorneys fees and costs of defense
beginning December 6, 2003.

- Chattem makes this Settlement Agreement and Release on behalf of itself and all persons

or entities insured under the Policies and/or claiming by, under or through Chattem, and
the release will apply to Admiral and its agents, attorneys, employees, insurers, and
reinsurers,
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11.

12.
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14.

15,

16.

17.

This Agreement will be construed pursuant to Tennessee law, without regard to
Tennessee conflicts of law principles.

This Agreement shall be binding upon and inure to the benefit of the parties hereto.
Nothing in this Agreement is intended nor shall it be construed to confer any benefit
whatsoever on any persons other than the parties. By entering into this Agreement,
Chattem expressly does not release, compromise or waive its claims against any other
insurance companies that issued its policies of insurance and reserves its rights to pursue
any claim for coverage against other insurance companies.

This Agreement does not constitute an admission by Admiral of an obligation to defend
or indemnify Chattem with respect to any Policies or any claim. :

This Agreement shall not be admissible in any legal proceeding except to enforce its
terms.

Each of the parties has participated in the drafting of this Agreement after consulting with
counsel. Therefore, the language of this Agrecment shall not presumptively be construed
in favor or against ¢ither party.

This Agreement represents the entire understanding between the parties and, without
limitation, the parties expressly agree that any previous communications, correspondence,
or agreements are not {0 be employed to construe this Agreement. Any other provisions
of this Agreement fo the contrary notwithstanding, this Agreement can only be modified
by a writing signed by both parties and this provision cannot be orally waived.

Chattem and Admiral respectively warrant and represent that they are authorized to enter
into this Agreement on their own behalf and on behalf of their respective shareholders,
directors, officers, employees, and agents, assigns and all persons or entities acting
through or under any of them and that they respectively have the authority to bind such
persons and entities to the terms of this Agreement. Chattem and Admiral also represent
and warrant that the persons whose signatures are affixed hereto are authorized to sign
this Agreement on behalf of their respective corporations and have the legal authority to
bind their respective corporations hereto,

If any terms or provisions of this Agreement other than the provisions of paragraphs 1-7
or the application of any term or provision other than the provisions of paragraphs 1-7 of
this Agreement to any person or circumstance, shall, to any extent be invalid or
unenforceable, the remainder of this Agreement, or the application of such term of
provision to persons or circumstances other than those as to which it is held invalid or
unenforceable, shall not be affected thereby, and each such provision of this Agreement
shall be valid and be enforceable to the fullest extent permitted by the law,

This Agreement shall be executed in two (2) duplicate originals, with Chattem to retain
one (1) original and Admiral to retain one (1) original.
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- DEC-30-2003 TUE 04:12 PH ‘ FAX NO. P. 08

JAN-14~15pB 81:18 P.G5

N WTINESS WBEREDF,mpuﬁﬁ, by their duly authorized representatives, affix
thm' signetares hoceto, ,

CHATTEM, INCORPORATED
Alee Taylor 1L
President

THE STATE OF Tedlezece
COUNTY OF _aie.ronl

BEFORE ME, i undersigned muthority, cn this duy persorally appeated ALEC
TAYLOR, IL, knowr to ma t be the person whose name s 15 sulbscribed to fhe forupgoing instntmeat, and

a&muw}edgdmw&athaﬁgmdww&rﬁemmmdmﬂ&mmw
GIVEN under my hand and scal of effics, tis the_AT day oF_DELEMBEL. 2003,

%BM@

NOTARY PUBIJC INANDT TOR
THE STATE OF JEAWESCEE.
My Comnission exphres:

ErCamEr TR 7. g e
“TFelamey 1, %0k) o
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12/23/2003 10:40 FAX 8§56 429 3830 ADMIRAL INSURARCE CO. @ooz

ADMIRAL INSURANCE COMPANY

SV ¥

Daniel A. MacDonald

Senior Vice President,

Admiral Insurance Cornpauy
THE STATE OF NEW JERSEY

COUNTY OF G.gam g&e_.r\

BEFORE ME, the undersigned authority, on this day personally appeared DANIEL A,
MACDONALD, known to me to be the petson whose name is subscribed to the foregoing instrument,

and acknowledged to me that he signed the same for the purposes and consideration therein expressed.

GIVEN under my hand and seal of office, this the o, ﬁ”“pday of M 2003,

N{J'I‘ARY PUBLIC IN AND FOR “4‘;’“’\“ ,::"—-:‘_
THE STATE OF NEW JERSBY -;':':‘3 :_5/ 3 :g
RN Yo, SSEE

1}
R
31
* !
€
.
(748

ROTARY FUBLIC OF NEW JERSEY

m zhsszfsimw e
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MEMORANDUM OF UNDERSTANDING

This Memorandum sets forth the basic terms of the agreement reached between Chattem,

Inc. (“Chattem™) and General Star Indemnity Company (“General Star”) relating to certain

claims made against Chattem by unrelated third-parties alleging bodily injury arising from the

ingestion of Chattem’s Dexatrim product. Chattem has asserted a claim for coverage under

General Star Policy No. IUG-358416B (the “Policy™). This Memorandum is intended to be a

binding agreement. The final agreement will be set forth in more detail in a Settlement

Agreemenf and Release to be executed not later than December 18, 2003.

1) General Star will pay Chattem $22,500,000.00, which is intended to exhaust completely
the limits of the Policy. Such payment shall be made by wire transfer on five business
day’s notice, as required to fimd the global settlement of the Dexatrim claims against
Chattem, but in no event earlier than January 1, 2004, In the event a settlement trust (or
its equivalent) is not established by April 1, 2004, the payment shall be made into escrow
for the purpose of funding the settlément.

2) Chattem will pay General Star $2,249,639.70, which is intended fo reimburse General
Star for its past defense costs paid in connection with Dexatrim claims. Such payment
shall be made by wire transfer on five business day’s notice, not earlier than the date
when General Star makes its settlement payment.

3) Chattern will covenant not to sue for, and will fully release General Star from, all claims
that directly or indirecily relate to the Policy, including the éiaims of Chattem for
reimbursement under the Policy or for a defense under the Policy or related to the

handling of Chattem’s claim against General Star.
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4

5)

7

8)

9

Chattem will defend and indemnify General Star against any claims made by Kemper
Indemnity Insurance Company, Interstate Fire & Casualty Company, any Dexatrim
claimant or government lienholder that allege that General Star improperly settled
Chattem’s claim against General Star or that the Policy’s limits are not exhausted.
General Star agrees to cooperate with Chattem in its defense of any such claims,
including making its underwriters and claims handlers, and all non-privileged parts of its
claim and underwriting ﬁles, available to Chattem..

General Star is responsible for all fees, costs and expenses it has incurred, or may in the

future incur, in connection with the litigaﬁOn captioned Kemper Indemnity Ins. Co. v.

Chattem, Inc., et al., Docket No. 1:03-CV-264 (E.D. Tenn.), except as are inconsistent

with paragraph 4.

General Star agrees to cooperate with Chattem in its defense of the above claim,
including making its underwriters and claims handlers, and all non-privileged parts of its
claim and underwriting files, available to Cﬁattem.

General Star covenants not to sue Chattem’s insurers or any other entity to recover the
payment set forth in paragraph 1 above.

The parties will execute a Settlement Agreement and Release setting forth more fully the

terms of this seftlement.
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10)  Chattem will make the release on behalf of itself and all persons or entities insured under

the policies, and the release will apply to General Star and its agents, employees, insurers,

and reinsurers.

DATED: [{[13[0%

. Gerard Cordelli, Esq.

1629 K Street NW, Suite 1150
Washington, DC 20006

ATTORNEYS FOR GENERAL STAR
INDEMNITY CO.

MeCARTER & ENGLISH, LLP
DATED: W\NT\»% hz 1mj
o/

J. Wylie Donald, Esq.
Four Gateway Center
100 Mulberry Street
Newark, New Jersey 07102
. ATTORNEYS FOR CHATTEM, INC.

NWK2: 1108295.03
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MEMORANDUM OF UNDERSTANDING

This Memorandum sets forth the terms of a binding agreement between and among

Chattem, Inc. (“Chattem™), Kemper Indemnity Insurance Company (“Kemper®), Ken Randall

America, Inc. (“"KRA™), and Berkshire Hathaway Inc. (“BHI”):

k.

Kemper will pay up to $37,500,000.00 (the “Settlement Amount™) toward settlement of

-+ claims against Chattem by unrelated third-parties alleging injury arising from ingestion of

Chattem’s Dexatrim products.

- Kemper will begin paying:the Settlerent Amount after Chattem or its insurance cariiers

underlying Kempér have paid the full underlying insurance limits to settle these Dexatrim
ingestion injury claims. The Settlement Amount will be paid upon proof of this payment
and presentation of Chattem-a2pproved Dexatrim claims to Kemper, Chattem shall have
the exclusive right to approve such claims. -The Settlement Amount will be used séiely to

fund settlement of Dexatrim ingestion injury claims, Kemper will pay the claims within

.« fourteen (14 business days from presentation of the tlaims.

If, however, establishrient of a settlemnent account is crdered by the Court in the
underlying multidistrict litigation, Kemper will fund the account to the extent any portion
of the Settlement Amount remains unpaid and is'tequired for funding the account.

Kempermust pay the Settlement Amount when the full underlying insurance limits

.= ($27,000,000) have been paid. This will consist of ) $3,615,000 in previously settled

claims; and b) $23,385,000 in remaining limits, which will have been paid by Chattem or
its undeilying insurance carriers into the Court-ordered aéeount before Kemper pays the
Settiement Amount. If Kemper pays the Settlernent Amount or amy portion thereof into 2

Court-ordered account, Chattern agrees to refund to Kemper the interest sarned on such
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ﬁmds from the day Kemper funds the account un;ii thx; d;y ti;e funds are disbl-zrsed from
tbe account, E:ovic'ied- that suqh intc;esf is refunded to Cﬁaﬁem from the account.
Cha‘ttem will :pg_,y this i_n;eres‘t amoﬁ{xt-to Kemper witl}i_n fourteen (E4)_ business days after
the disb;m.ggment of any interest funds from the account. ‘

As a possible alterﬁaﬁve to the settlement funding alternatives set forth in paragraphs 2
and 3, Kemper and Chattem may agree on Kemper paying the net present value of the
full Settlement Amount to Chattem in a single payment. The net present value amount
would have to be agreed upon in further negotiation.

In no event will Kemper be required to pay any amount greater than the Settlement
Amount, and Chai;em agrees to reimburse Kemper for any portion of the Settlement
Amount or net present value figure that is not used to fund setflement of Dexatrim claims
ggainst Chattem.

Chattem covenants not to sue for, and fully releases Kemper from, all claims that directly
or indirectly relate to Kemper Commercial Excess Liability Policy no. 9YR 001001-01
(the “Policy”), including but not limited to the claiﬁs of Chattern for reimbursement
under the Policy or for a defense under the Policy, or that are related in any way to the
handling of Chattem’s claim for coverage, or that are related in any way to litigation
brought against Chattem by Kemper. Chattem makes the release on behalf of itself, its
affiliates, suecessors, assigns, agents, officers, employees, and all persons or entities
insured under the Policy, and the release applies to Kerper and its affiliates, SUCCESS0rS,
assigns, agents, officers, employees, insurers and reinsurers. For the purposes of this
paragraph, BHI and KRA are not affiliates, successor, assigns, agents, officers,

employees, insurers, or reinsurers of Kemper,
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Upon payment of the Settlement Amount, Chattem covenants not to sue for, and fally
releases BHI and KR A from, all claims, including but not limited to those that directly or
indirectly relate to the Policy, or the handling of Chattem’s claim for coverage, or
litigation brought against Chattem by Kemper, Chattern makes the release on behalf of
itself, its affiliates, successors, assigns, agents, officers, employees, and all persons or
entities insured under the Policy, and the release applies to BHI and KRA and their
respective affiliates, successors, assigns, agents, officers, employees, insﬁrers, and
reinsurers. This paragraph is void should Chatiem be required to return the Settlement
Amount (or any portion of it) to Kemper, or Kemper’s receiver, liquidator or the like,
The Settlement Amount does not include the inferest that may be paid by Chattem to
Kemper.

Kemper agrees to dismiss with prejudice its claims in the lawsuit captioned Kemper

Indemnity Ins. Co. v. Chattem, Inc., et al,, Docket No. 1:03-CV-264 (E.D. Tenn,) (the

“Lawsuit”). Chattem likewise agrees to dismiss with prejudice its claims in the Lawsuit
against Kemper. These dismissals will be filed by a joint instrument within five (5} days
after the execution of this agreement.

Chattem agrees to dismiss without prejudice its claims in the Lawsuit against BHI, KRA
and all Doe parties. These dismissals will be filed contemporaneousty with the joint
instrument referenced in paragraph 8 above. Upon payment of the Settlement Amount in
full, Chattern agrees to dismiss with prejudice its claims in the Lawsuit against BHI,
KRA and all Doe parties. Ifthe Settlement Amount is not paid and Chattem institutes
suit against BHI and KRA, BHI and KRA agree not to plead as a defense to such action

laches, waiver, estoppel, lapse of time, any statute of limitations, any statute of repose, or
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10,

11.

12,

13.

any similar defense based on the failure to bring such action on or after August 21, 2003.
The agreement not to assert defenses under this Agreement shall apply only to the extent
such defenses are based on the passage of time from August 21, 2003 through the date
the Settlement Amount is not paid. This paragraph is void should Chattem be required to
%eturn the Settlement Amount (or any portion of it) to Kemper, or Kemper’s receiver,
liquidator or the like. The Settlement Amount does not include the interest that may be
paid by Chatterm to Kemper,

Notwithstanding any other provision herein, by executing this Memorandum and any
later final written settlement agreement, BHI and KRA do not admit but instead deny the
validity, merit, actionability, justiciability, or any legal or factuel basis whatever of any
action that has been or may be brought against them, and specifically reserve end do not
waive any defenses they have asserted or may assert, other than those encompassed by
the toliing provision above, including but not limited to lack of subject matter
jurisdiction, lack of personal jurisdiction, failure to state a claim upon which relief may
be granted, and other legal defenses, all of which are not waived.

Kemper covenanis not to sue Chattemn’s insurers or any other entity to recover the
Settlement Amount or any portion thereof, |

The parties will promptly reach a mutually acceptable final written agreement embodying
the terms herein and other terms acceptable to the parties.

Those executing this Memorandum have the anthority to do so on bebalf of the parties
identified below with said executors, and the varicus parties enter into this Memorandum
of Understanding on the express representation of each other party that the executors of

this instrument have the authority set forth herein.
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14.  This agreement will be considered executed upon the signature of the last signer below; it

may be executed by separate copies; each counterpart or copy is valid; a copy is as valid

as an original; and all signed copies will be exchanged by fax immediately between the

axecutors below.

DATED: lrz.\ 1< \Q-b

DATED:

DATED: \»\uels?

PRI —

Richard H. Nim{laides, Jr., Bsq.

Suite 900

333 West Wacker Drive

Chicago, IL. 60606

ATTORNEYS FOR KIMPER INDEMNITY
INSURANCE CO. AND KEN RANDALL
AMERICA, INC,

SPEARS, MOORE, REBMAN &
WILLIAMS

Arthur Brock

801 Broad Street

6™ Floor

Chattanooga, TN 37402

ATTORNEYS FOR BERKSHIRE
HATHAWAY INC.

wjﬁﬁw LLP

J. Wylie Donald, Esq.

Four Gateway Center

100 Mulberry Street
Newark, New Jersey 07102

ATTORNEYS FOR CHATTEM, INC.
NWKZ: 111817706
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executors below,

BATES & CAREY
DATED: .
Richard 1. Nicolaides, Jr., Esq.
Sujte 900
333 West Wacker Dnve

Chicago, It. 60605

ATTORNEYS FOR KEMPER INDEMNITY
INSURANCE Co. AND KEN RANDALL
AMERICA, INC,

SPEARS, MOORE, REBMAN &

DATED: (2] ‘?{""’3 ngu& é M
, Arthur Brock

801 Broad Street
6" Floor
Chatcanooga, TN 37402

ATTORNEYS EOR BERKSHIRE
HATHAWAY INC.

DATED: 12{ <g]es @?ﬁmemm LLP

T Wylie Donaid, Esy.

Four Gateway Center

{20 Mulberry Street

Newarl, New J ersey 07102

ATTORNEYS FOR CHATTEM, INC.
MIVEZ: L inzres

5%
524 7878
DEC-18-2883 15:3% 973
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Run-Off Contacts Kemper News

The Kemper insurance Companies consist of Lumbermens Mutual Casualty Company
(LMC}, American Manufacturers Mutual Insurance Company and their affiliated companies.
Current operations include the run off of alt remaining property/casualty business. While no
new insurance is belng underwritten, policyholder claims under all policies are being handled
under the terms of the contracts.

Historically, the Kemper Insurance Companies markeled, primarily through independent
insurance agents and brokers, most types of personat and commersial property and casualty
insurance in all fifty states, the District of Columbia, U.S. tenitories and possessions and
selected forelgn markets, including Canada and Mexico. The Company’s most gignificant
product lines historically inciuded workers compensation, automobile coverages, commercial
multi peril, inland marine, directors and officer liability, professional lability, excess casually,
surety, warranty and homeowners insurance.

In 2003, facing continued capital constraints and a series of downgrades from various rating
agencies, Kemper made the decision to ceass its underwriting operations and voluntarily
entered into run-off.

If you have questions about the Kemper Insurance Companies, call us toll-free at 1-877-
KEMPER-6 between 8:15 a.m and 4:30 p.m. Central Time or contact us vig e-mail.

Kemper News
* Important agent information about Overiand Park office

Kemper submils vear-end 2003 financials - March 8,
2004 ’

*

llinots Insurance Dept, prohibits interest pavments on
*  surplus notes
Novernber 14, 2003

Kenning Finangial Advisors, LLC relained to assist with
Kemper run off - November 11, 2003

© 2004 - Lumbermens Mutual Casual

ty Go | Tetms and Condlfions of Uss | Privagy Policy | Internet Privacy Policy

lumbermensmuiual.com is best viewed using infernet Expiorer version 5.0 or higher or Netscape version 6.0 or higher,
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News Release

Kenning Financial Advisors, LLC retained to assist with Kemper run off

FOR IMMEDIATE RELEASE

LONG GROVE, Ill, - LONG GROVE, ill., November 10, 2003 —~ Kemper Insurance Companies has
engaged Kenning Financial Advisors, LLC 1o provide run-off expertise and services to help the company
meet its chaflenges going forward. Kenning is a premier provider of run-off management services to the
property casualty industry, and its executives have a long history of aiding companies in achieving
successful run offs.

Run off is the professional management of an insurance company’s discontinued, distressed or non-
renewed lines of insurance and associated liabilities outside of a judicial proceeding.

'In a related move, Michael A. Coutu, CEQ of Kenring, wiif serve as aciing president and CEQ of
Kemper. He will report to Kemper's board of Directors.

David B. Mathis has retired as Kemper's chief executive officer, while remaining chaitman of the board
of directors. Mathis had planned io retire in Aptil, 2003 but postponed his departure in light of the
company’s decision to enter run off,

Kenning Financial Advisors, LLC was founded by Michael A. Coutu and fellow industry veteran Thomas
Norsworthy. The Kenning management team collectively brings more than 80 years of experience in
insurance run off and restructuring. Kenning's leaders have handied some of the largest run-off
operations in the world, including Grum & Forster and the Resolution Group, Inc.

Contacts:

Linda Kingman
Kemper insurance Companies
{847} 320-2410

kingman@kemperinsurance.com
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INITIAL SETTLEMENT TRUST AGREEMENT

This INITIAL SETTLEMENT TRUST AGREEMENT, dated as of the 12th day
of April, 2004, (this "Trust Agreement”) is entered into by and among Chattem, Inc., a
Tennessee corporation (the “Sertlor™), and AmSouth Bank, a bank organized and
existing under the laws of the State of Alabama, (the “Zrustee”) to establish the Initial
Settlement Trust (the "Trust") to hold, administer and distribute certain assets, as follows:

RECITALS

WHEREAS, simultaneously herewith, the Settlor has executed and delivered that
certain Class Action Settlement Agreement (the “Settlement Agreement”) whereby the
Settlor has agreed to provide for certain payments to be made to a final settlement trust in
consideration of the compromise, settlement, and release of claims of the class members
in that certain class action litigation in Federal District Court captioned In Re
Phenylpropanolamine (PPA} Products Liability Litigation (MDL No. 1407) (the "Class
Action Litigation"); and

WHEREAS, the parties intend this Trust Agreement to be submitted to the United
States District Court for the Western District of Washington (the "Courz") for approval
and to remain subject to the continuing jurisdiction of the Court and that the Court will
issue an order necessary to effectuate the Settlement Agreement; and

WHEREAS, the parties hereto intend that this Trust will be a “Qualified
Settlement Fund” within the meaning of Section 4688 of the Internal Revenue Code of
1986, as amended, and the Treasury Regulations promulgated thereunder.

NOW, THEREFORE, it is agreed as follows:;

ARTICLE 1 - DEFINITIONS
Section 1.1  Glossary of Terms
For purposes of this Trust Agreement, the following terms shall have the meanings set
forth in this Article 1, Terms used in the singular shall be deemed to include the plural
and vice versa,
(a)  "Assets” shall mean all personal property conveyed to the Trust,
)] "Beneficiaries"” shall have the meaning set forth in section 2.2(a).
(c) "Class Members" shall have the meaning set forth in section 2.2(a).

(d)  "Indemnmified Parties” shall have the meaning set forth in section 3.5(a).
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(&) "Trial Court Approval” shall mean the granting, by order entered on the docket
thereof, of the approval of the Settlement Agreement by the Court.

) “Trigl Court Approval Date" shall mean the date upon which the Trial Court
Approval occurs.

(g) "Trust Estate” shall mean the assets held by the Trustee under this Agreement,
including all additions to the Trust Estate made pursuant to the provisions of this
Agreement by conveyance, assignment, or other transfer.

ARTICLE 2 ~- DECLARATION OF TRUST
Section 2.1  Creation of Trust

This Trust is hereby established as the Initial Chattem Settlement Trust in anticipation of
the creation of the Final Chattemn Settlement Trust in accordance with the Trial Court
Approval. This Trust shall be deemed subject to the control of the Court and if
terminated for any reason by the Court prior to the Trial Court Approval Date, the Trust
Assets, less compensation and expenses to the Trustee as otherwise provided herein, shall
be distributed in a manner directed by the Court. Upon the Trial Court Approval Date,
this Trust shall be amended and continued as the Fina] Chattern Settlement Trust or the
Trust Assets shall be conveyed into the Final Chattem Settlement Trust and this Trust
terminated as may be determined by the Court and set forth in the Trial Court Approval,

Section 2.2  Beneficiaries

(@)  The Beneficiaries of the Trust are all Class Members, if any, in the Class Action
Litigation (the "Cluss Members") who may ultimately be determined to be entitled to
receive benefits under the Settlement Agreement (“Beneficiaries™) pursuant to the Trial
Court Approval,

(b)  Nothing in this Agreement is intended to acknowledge the claims of the Class
Members in the Class Action Litigation or to confer any rights or benefits on any
individual Class Member. Neither Settlor nor Trustee shall have any obligation or duty
hereunder to any individual Class Member, and no individual Class Member shall have
the direct right to exercise rights, claims or remedies against the Settlor or the Trustee
under this Trust Agreement or the Settlement Agreement.

©) The Trust Assets, if any, to which a Class Member is entitied shall be determined
only if and when the Court enters, and in accordance with, the Trial Court Approval. The
Trustee shall have no authority under this Agreement or otherwise to make benefit
determinations with respect to, or distribute Trust Assets to, Class Members,
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Section 2.3  Purposes of the Trust

The sole purpose of the Trust is to receive, hold and invest funds in accordance with, and
subject to, the provisions of this Trust Agreement, pending the Trial Court Approval, and
to take all such other actions directed by the Court. In addition, the Trustee is authorized
to pay out of the Trust Estate all costs related to the Settlement Agreement (including
notice costs and the fees of an administrator) as may be directed by the Court. The
Trustee hereby consents to the jurisdiction of the Court for all purposes related to the
control of the Trust Estate and the performance under or interpretation of this Trust
Agreement. The Trustee shall have no authority or duty to exercise discretion with
respect to the performance of obligations under, or the interpretation of, the Settlement
Agreement. Any questions of performance or interpretation under the Settlement
Agreement shall be determined by the Court.

Section 2.4  Funding

The Settlor will deliver (or cause to be delivered) to the Trustee the Assets as envisioned
by the Settlement Agreement. The Trustee hereby agrees to accept the Assets and to
receive, hold, invest, manage, and distribute the Assets in accordance with the Trust
Agreement. '

Section 2.5  Additions to the Trust Estate

The Trustee shall receive, hold, administer and distribute hereunder, as part of the Trust
Estate: (i) the Assets delivered to it from time to time by, or at the direction of, the
Settlor; (ii) any recoveries with respect to amounts previously expensed by the Trust
(such as, without Jimitation, refunds of taxes or administrative expenses previously paid
by the Trust); and (iii) any interest or other earnings on any of the foregoing.

Section 2.6  Distribution of the Trust Estate

Until the Trial Court Approval Date, all amounts in the Trust Estate that are not used to
satisfy the obligations of the Trust, including the compensation and expenses of the
Trustee, shall, upon termination of the Trust, be distributed in a manner directed by the
Court. Upon Trial Court Approval, the Court shall make a determination with respect to
the disposition of any amounts remaining in the Trust Estate which determination may
include the continuation of the Trust as the Final Chattem Settlement Trust as set forth in
the Settlement Agreement upon such terms as may be determined by the Court, the
distribution of the Trust Estate to a new trust or fund created for the purpose of serving as
the Final Chattem Settlement Trust, or as may otherwise be determined or administered
by the Court and set forth in the Trial Court Approval.
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ARTICLE 3 - TRUSTEE
Section 3.1  Qualification to Serve

The Trustee hereby accepts the nomination and appointment to serve as trustee and
agrees to act in accordance with the terms of this Trust Agreement. The Trustee is, and
shall continue to be, a bank organized and doing business under the laws of the United
States of America or under the laws of any state thereof, authorized under such laws to
exercise corporate trust powers, with a combined capital and surplus of at least
$100,000,000. If at any time the Trustee shall cease to be eligible in accordance with the
provisions of this Section 3.1, it shall resign immediately in the manner and with the
effect hereinafter specified in this Article 3. There shall at all times only be a single
trustee of the Trust. The Trustee shall act in accordance with the terms of this Trust
Agreement and upon the direction of the Court. The Trustee may not assign its rights or
obligations hereunder without the prior written consent of the Settlor and the Court,
provided, however, that the merger or consolidation, or other assumption of assets and
liabilities of, the Trustee with or by another bank otherwise qualifying hereunder with
such bank being the legal successor to the Trustee shall not be deemed an assignment and
shall not require the consent of the Settlor or the Court.

Section 3.2 Term of Service

The Trustee shall serve for the duration of the Trust, subject to its resignation or removal
as set forth herein.

Section 3.3  Appointment of Successor Trustee

(&)  No resignation or removal of the Trustee and no appointment of a successor
Trustee pursuant to this Article 3 shall become effective until the acceptance of
appointment by the successor Trustee under Section 3.3(c) below. The Trustee may
resign at any time by giving written notice thereof to the Settlor and the Court, and may
be removed at any time with the approval of the Court. In addition, if at any time: (i) the
Trustee shall fail to comply with the requirements contained in Section 3.1, or (ii) the
Trustee shall become incapable of acting or shall be adjudged bankrupt or insolvent or a
receiver of the Trustee or of its property shall be appointed or any public officer shall
take charge or control of the Trustee or of its property or affairs for the purpose of
rehabilitation, conservation, or liquidation, then the Trustee may be removed by the
Court. At any time prior to the Trial Court Approval Date, a successor Trustee may be
appointed by the Court. If an instrument of acceptance by a successor Trustee shall not
have been delivered to the Trustee within thirty (30) days after the giving of such notice
of resignation, the resigning Trustee may petition the Court for the appointment of a
successor Trusiee. A successor Trustee must meet the qualifications set forth in Section
3.1 of this Trust Agreement,

(b)  Upon the acceptance of office by any successor Trustee, all rights, titles, duties,
powers, and authority of the predecessor Trustee under this Trust Agreement shall be
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vested in and undertaken by the successor Trustee without any further act being required,
No successor Trustes shall be liable for any act or omission of its predecessor.

(¢}  Every successor Trustee appointed hereunder shall execute, acknowledge, and
deliver to the Court and to the retiring Trustee an instrument accepting such appointment,
and thereupon the resignation or removal of the retiring Trustee shall become effective
and such successor Trustee, without any further act, deed, or conveyance, shall become
vested with all the rights, powers, trusts, and duties of the retiring Trustee; but, on request
of the Court or the successor Trustee, such retiring Trustee shall, upon payment of its
charges, execute and deliver an instrument transferring to such successor Trustee all of
the rights, powers, and trusts of the retiring Trustee, and shall duly assign, transfer, and
deliver to each successor Trustee all property and money held by such retiring Trustee
hereunder. Upon request of any such successor Trustee, the Settlor shall execute any and
all instruments reasonably necessary for more fully and certainly vesting in and
confirming to each such successor Trustee all such rights, powers, and trusts. No
successor Trustee shall accept its appointment unless at the time of such acceptance such
successor Trustee shall be qualified and eligible under this Article 3, to the extent
operative.

Section 3.4  Compensation and Expenses of Trustee

The Trustee shall be entitled to receive a fee and also shall be reimbursed for any
reasonable out-of-pocket expenditures, and ordinary and customary expenses,
disbursements, and advancements related to performing its services during the period of
the continuation of the Trust as set forth in Annex A. The Parties agree that this
compensation represents reasonable compensation for services to be rendered by the
Trustee hereunder (which compensation shall not be limited by any provision of law in
regard to the compensation of a trustee of an express trust). The fees and expenses of the
Trustee shall be paid out of the Trust Estate.

Section 3.5 Indemnification / Liability of Trustee

{(a) So long as the Trustee (or former Trustee) and its officers, directors, employees
and agents (collectively, the “Indemnified Parties” or individually, an “Indemnified
Party”} act or have acted in accordance with the terms of this Trust Agreement, and/or
upon the direction of the Court, the Indemnified Parties who were or are a party, or are
threatened to be made a party, to any threatened, pending, or completed action, suit or
proceeding of any kind, whether civil, administrative, or arbitrative, and whether brought
(1) against the Trust, or (ii) with respect to a Trustee, by reason of such Trustee being or
having been a Trustee of the Trust, shall be indemnified and held harmless by the Settlor
and the Trust from and against all costs, damages, judgments, attorneys' fees (whether
such attorneys shall be regularly retained or specifically employed), expenses,
obligations, and liabilities of every kind and nature which the Indemnified Party or
Indemnified Parties may insure, sustain, or be required to pay in connection with or
arising out of this Trust Agreement, and to pay to the Indemnified Party or Indemnified
Parties on demand the amount of all such costs, damages, judgments, attorneys' fees,
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expenses, obligations and liabilities. To secure said indemnification and to satisfy its
compensation hereunder, the Trustee is hereby given the right to reimburse itself therefor
out of the Trust Estate.

(b)  The Trustee shall have no Liability or obligation, nor shall any person have a legal
or equitable claim, remedy or cause of action for any act or omission by the Trustee with
respect to the Trust Estate except for Trustee's willful misconduct or gross negligence in
breach of the terms of this Trust Agreement. The Trustee's sole responsibility shall be for
the receipt, administration, investment, and disbursement of the Trust Estate in
accordance with the terms of this Trust Agreement. The Trustee shall have no implied
duties or obligations and shall not be charged with knowledge or notice of any fact or
circumstance not specifically set forth herein. The Trustee may rely upon any instrument,
not only as to its due execution, validity and effectiveness, but also as to the truth and
accuracy of any information contained therein, which the Trustee shall in good faith
believe to be genuine, to have been signed or presented by the person or parties
purporting to sign the same and to conform to the provisions of this Trust Agreement. In
no event shall the Trustee be liable for incidental, indirect, special, consequential or
punitive damages. The Trustee shall not be obligated to take any legal action or
commence any proceeding in connection with the Trust Estate, this Trust Agreement or
the Settlement Agreement, or to appear in, prosecute or defend any such legal action or
proceeding. The Trustee may consult legal counsel selected by it in the event of any
dispute or question as to the construction of any of the provisions hereof or of any other
agreement or of its duties hereunder, and shall incur no liability and shall be fully
indemnified from any liability whatsoever in acting in accordance with the opinion or
instruction of such counsel.

ARTICLE 4 - POWERS OF THE TRUSTEE
Section 4.1 Powers.k

To carry out the purposes of this Agreement, subject to any limitation in this Agreement,
the Trustee is vested with the following powers, in addition to those now or hereafter
conferred by law or court order affecting the Trust Estate:

(a)  To continue to hold any Assets other than cash contributed to the Trust, whether
or not of the type or quality, nor constituting a diversification, considered proper for trust
investments.

(b)  Toinvest and reinvest the principal of the Trust Estate; provided, however, that
all investments made by the Trustee shall be in U.S. Government Treasury bills or in
other obligations guaranteed by the U.S. Government, with maturities of no more than six
{6) months or shares of a money market mutual fund registered under the Investment
Company Act of 1940, as amended, the principal of which is invested solely in U.S.
Government or agency obligations and repurchase agreements (including such funds
advised, managed or sponsored by the Trustee or any of its affiliates), and shall include
no more than $50,000 to be held in a bank checking and/or interest-bearing time deposit
account.
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(c)  Toinitiate or defend at the expense of the Trust Estate, any litigation relating to
the Trust Estate or property of the Trust Estate, and to compromise, arbitrate, or
otherwise adjust claims in favor of or against the Trust Estate and to carry such insurance
as the Trustee may deem advisable. The Trustee shall have the authority to initiate,
defend and participate in, at the expense of the Trust Estate, all proceedings related to or
affecting the Trust, the Trustee or Settlor's obligations under the Settlement Agreement
involving the Trust, and the Trustee shall be a party in interest entitled to notice of all
such proceedings.

(d)  To have, respecting securities, all the rights, powers, and privileges of an owner.

(¢}  Toemploy any custodian, attorney, accountant or other agent reasonably
necessary to assist the Trustee in administration of the Trust Estate, and to rely on the
advice given by such person.

Section 4.2 No Segregation per Beneficiary
The Trustee may hold all trust property as a single segregated trust and is under no

~ obligation to separate or segregate or account for trust property for the benefit of

individual Beneficiaries.

Section 4.3  Right to Non-Perform in Case of Dispute,

In the event of any disagreement between the Settlor and Beneficiaries, or between them
and any other person, resulting in adverse claims or demands being made in connection -
with the assets to be administered hereunder, or in the event that the Trustee, in good
faith, be in doubt as to what action it would take hereunder, the Trustee may, at its option,
refuse to comply with any claims or demands or it may refuse to take any other action
hereunder, so long as such disagreement continues or such doubt exists, and in any such
event, the Trustee shall not be or become liable in any way or to any person for its failure
or refusal to act, and the Trustee shall be entitled to continue so to refrain from acting
until (i) otherwise directed by the Court, or another court of competent jurisdiction, or (ii)
there exists an agreement between the Settlor and Beneficiaries, and the Trustee shall
have been notified thereof in writing signed by or on behalf of all such persons. The
rights of the Trustee under this paragraph are in addition to all other rights which it may
have by law or otherwise.

ARTICLE 5 - ADMINISTRATIVE PROVISIONS
Section 5.1 Bond.
No bond, or other security, shall be required of the Trustee named in this Agreement.
Section 5.2  Situs and Venue.

This Trust Estate has been created and accepted by the Trustee in the State of Tennessee
and its validity, construction, and interpretation, and all rights created hereunder shall be
govemed by the laws of the State of Tennessee. Notwithstanding the foregoing, any
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action to enforce, interpret or adjudicate the rights and responsibilities hereunder shall be
in the first instance commenced in the Court.

Section 5.3  Partial Invalidity.

Each provision of this Agreement shall be valid and enforceable to the fullest extent
permitted by law. If any provision of this Agreement or the application of such provision
to any person or circumstance shall, to any extent, be invalid or unenforceable, the
remainder of this Agreement, or the application of such provision to persons or
circumstances other than those as to which it is held invalid or unenforceable, shall not be
affected by such invalidity or unenforceability, unless such provision or such application
of such provision is essential to this Agreement,

Section 5.4 Headings.

The headings of the various Sections of this Agreement have been inserted only for
convenience, and shall not be deemed in any manner to modify or limit any of the
provisions of this Agreement, or be used in any manner in the interpretation of this
Agreement.

Section 5,5 Interpretation.

Whenever the context so requires, all words used in the singular shall be construed to
have been used in the plural (and vice versa), and each gender shall be construed to
include the other gender.

Section 5.6 Tax Matters

In addition to all of the Trustee's other obligations under this Agreement, the Trustee
shall handle al] federal and state tax matters related to the Trust. The Trustee shall cause
a Federal Employer Identification Number for the Trust to be obtained and shall cause the
annual income tax returns to be filed on the basis of a December 31 fiscal year end. The
Trustee shall take all steps necessary to ensure that any tax obligations imposed upon the
Trust are paid. To the extent necessary to satisfy this objective, the Trust is hereby
authorized to, among other things, (i) communicate with the Internal Revenue Service
and any state agency on behalf of the Trust, (ii) make payment of taxes on behalf of the
Trust (which taxes will be paid out of the Trust assets), and (iii) file all applicable tax
returns for the Trust. All ordinary and necessary expenses incurred in connection with
the preparation of such tax returns shall be paid from the Trust Estate.

Section 5.7 Reports

The Trustee shall furnish a report to the Settlor and the Court on a monthly basis setting
forth the principal of the Trust Estate, any earnings of the Trust Estate and all ordinary
and necessary expenses incurred by the Trustee in connection with the management and
administration of the Trust Estate,

Section 5.8 Amendment

Until the Trial Court Approval Date, any or all of the provisions of this Agreement may
be amended at any time and from time to time, in whole or in part, by an instrizment in
writing executed by the Settlor and approved by the Court. No such amendment shall
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authorize or permit any part of the Trust Estate to be used for or diverted for purposes
other than as envisioned by the Settlement Agreement and no such amendment which
affects the rights or duties of the Trustee may be made without the Trustee’s written
consent. On and after the Trial Court Approval Date, the Setilor shall not have any right
whatsoever to amend, modify, revoke or alter this Agreement, in whole or in part, except
by order of the Court.

Section 5.9  Final Termination

Notwithstanding any provision in this Agreement to the contrary, neither this Trust nor
any other trust established in accordance with this Agreement shall continue beyond the
date that is twenty-one years afier the death of the survivor of all of the Beneficiaries
living on the date of this Agreement.

IN WITNESS WHEREOF, the parties hereto have duly executed this Trust Agreement as
of the date first set forth above.

CHATTEM INC.:
: m Date: _24210&1_""’ 0
By L } ae 7(
Pr‘&z « CbO
AMSOUTH BANK:
By: ] Date:
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authorize or permit any part of the Trust Estate to be used for or diverted for purposes
other than as envisioned by the Settlement Agreement and no such amendment which
affects the rights or duties of the Trustee may be made without the Trustee’s written
consent. On and after the Trial Court Approval Date, the Settlor shall not have any right
whatsoever to amend, modify, revoke or alter this Agreement, in whole or in part, except
by order of the Court.

Section 5.9  Final Termination

Notwithstanding any provision in this Agreement to the contrary, neither this Trust nor
any other trust established in accordance with this Agreement shall continue beyond the
date that is twenty-one years after the death of the survivor of all of the Beneficiaries
living on the date of this Agreement.

IN WITNESS WHEREOF, the parties hereto have duly executed this Trust Agreement as
of the date first set forth above,

CHATTEM INC.:

By: Date:

AMSOUTH BANK:

e e e

y?(??‘%@%m Date: 2/~ /z*ﬂﬁl’

(e 7o s, ~ Thcest
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ANNEX A
SCHEDULE OF FEES

‘Fhe Trustee shall be paid a fee for all Trustee, Investment Management and
Administrative Services equal to 25 basis points (0.25 of 1.00%) of the market value of
the Trust Estate on an annual basis billed monthly in arrears.

The fee is based upon the limited Trustee, Investment Management and Administrative
Services envisioned by the Trust Agreement and AmSouth Bank reserves the right to
adjust the fee upon a change in the scope of the duties required under the Trust
Agreement. '
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